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In many states, there are constitutional or statutory provisions disqualifying a judge where the judge has been an attorney or of 


counsel in the case or for any of the parties. ! The statutes in some jurisdictions provide that a judge who has been an attorney 
for a party or a member of a law firm representing a party within a certain period of time is disqualified from hearing a case 


involving that party.” Under some statutes, a judge may not preside at the trial of a case in which the judge has been of counsel 


unless both the judge and the parties consent.’ Under such a statute, the meaning of the phrase "of counsel," has been found to 
mean one who actually participated in the prosecution or defense of the case in controversy. It is given its plain and ordinary 


meaning and should apply to a judge who is actually involved in the prosecution or defense of an accused's case.“ 
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Observation: 


Under a statutory or constitutional prohibition against a judge hearing a case in which the judge has acted as counsel, disqualification 


is only required when the judge has participated as counsel in the very case which is before the judge.” 


Pursuant to the federal statute regarding the disqualification of judges, the judge must disqualify him- or herself where in private 
practice the judge served as a lawyer in the matter in controversy, or a lawyer with whom the judge previously practiced law 
served during such association as a lawyer concerning the matter, or the judge or such lawyer has been a material witness 


concerning it.° In addition, the judge must disqualify him- or herself where the judge has served in governmental employment 
and in such capacity participated as counsel, adviser, or material witness concerning the proceeding or expressed an opinion 


concerning the merits of the particular case in controversy.’ 
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As to disqualification under 28 U.S.C.A. § 455(b)(2) on the basis that a judge or a lawyer with whom he 
or she previously practiced law served as a lawyer concerning the matter in controversy, see Am. Jur. 2d, 
Federal Courts § 91. 

7 28 U.S.C.A. § 455(b)(3). 
As to disqualification under 28 U.S.C.A. § 455(b)(3) on the basis of the judge's former employment by the 
government, see Am. Jur. 2d, Federal Courts § 92. 
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